
 

 

 
 
Bruce Crawford MSP 
Convener 
Finance and Constitution Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP  
 
By Email: Finance.Constitution@parliament.scot 

 
 2 May 2018 

 
Dear Bruce,  

 

EUROPEAN UNION (WITHDRAWAL) BILL 

I am very much looking forward to appearing before your Committee tomorrow to assist 
your further consideration of the EU (Withdrawal) Bill.  

As you know I gave evidence before the Committee on 8 November 2017. Since then, 
and further to the Committee’s European Union (Withdrawal) Bill LCM - Interim Report, 
it has continued to be a priority for the UK Government to seek to reach agreement with 
the Scottish and Welsh Governments on clause 11 of the EU (Withdrawal) Bill. 

Over recent months, we have been in intensive discussions in order to find a mutually 
acceptable way forward. The UK Government has listened to the views of the Scottish 
Government, the Finance and Constitution Committee, Members of Parliament, Peers, 
and businesses across Scotland. We have considered carefully those views and tabled 
amendments to the Bill, supported by a detailed  intergovernmental agreement (further 
detail is provided in the attached annex).  

These very significant amendments provide greater reassurance to the devolved 
legislatures and reflect the progress we have made on our frameworks analysis with the 
devolved administrations, while at the same time maximising legal certainty to people 
and businesses on how our laws will operate across the UK once we leave the EU. 
Importantly, our proposed amendments reflect a presumption that powers returning 
from the EU in otherwise devolved areas would flow directly to the devolved 
legislatures.  We have sought to deliver a solution where agreement between all 
governments is the most likely outcome, with an emphasis on collaborative working. 
These amendments, alongside other amendments put forward by Peers, will be 
considered by the House of Lords later today and I will be able to provide your 
Committee with an update on proceedings tomorrow.  

I am satisfied that this approach is consistent with the recommendations made by the 
Committee in their Interim Report and I look forward to discussing this with you during 
my appearance with the Minister for the Constitution tomorrow. Ahead of that I thought 
it would be helpful if I clarified four points that are relevant to the Committee’s 
consideration of the bill and have been the subject of some discussion recently.  
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● Frameworks  

There has, understandably, been some conflation between the purpose of clause 11 
and the design and implementation of future  frameworks. Clause 11 does not 
create future frameworks. We all agree that there is not sufficient time between now 
and exit day to establish all of the new frameworks. The approach set out in clause 
11 therefore would maintain existing EU frameworks that are currently in place  on a 
strictly time-limited basis of no more than five years in order  to give us the time to 
work together to develop longer-term arrangements. The areas we think are most 
likely to be subject to a “freeze” are  the 24 areas where legislative frameworks may 
be necessary. The Scottish Government has agreed 24 areas may need legislative 
frameworks. We will work closely with the devolved administrations on the 
development of these longer term frameworks, including through the JMC (EN).  

● Temporary nature of clause 11 

In its interim report the Committee noted provisions should be included in the Bill to 
guarantee the temporary nature of the clause 11 measure. The UK Government has 
addressed this, and our amendments now include  measures that set out  they are 
time limited (a ‘sunset’ provision). In particular the ability to make regulations that 
bring areas into a temporary hold will expire two years after exit day. After that point, 
the UK Government will not be able to bring forward such regulations. Moreover, 
any areas put into a temporary hold to maintain existing frameworks can only be put 
into that temporary hold for five years (and  the power can be used in order to 
revoke those regulations  earlier if possible, emphasising our commitment to 
progress on longer term frameworks).  

● Consent decisions 

We have sought to deliver a solution where agreement between all governments is 
the most likely outcome. The “consent decision” described in the amendment refers 
to the process for the Scottish Parliament to take a decision on whether or not to 
give consent.  As the amendment sets out, that decision could be to consent, or to 
refuse consent. Alternatively, it may decline to take a decision.  If the Scottish 
Parliament  does not give its consent, and a UK Minister decides to proceed, the 
Scottish Government can provide a statement as to why they consider consent has 
been withheld, which the UK Minister is under a legal duty to provide to the UK 
Parliament before laying the regulations. 

The UK Government must also explain its reasons for proceeding in the absence of 
consent. In the intergovernmental agreement, the UK Government has committed 
not normally to proceed without the agreement of the devolved legislatures. . This 
gives important transparency to the process and the views of the devolved 
administrations and legislatures. 

● Consistent with devolution 

Our approach to Clause 11, and our approach to developing longer term 
frameworks, fully respects the devolution settlements and established constitutional 
conventions, and recognises that the role of the UK Parliament acting for the UK as 
a whole. It would not be acceptable, or consistent with devolution, for an 
administration in one part of the UK to effectively have a veto on issues that affect 
the whole of the UK. This was widely recognised during the debate at Lords 
Committee stage. 

 

 



 

 

 

The Welsh Government has agreed that our proposed amendments respect devolution 
and will recommend that the National Assembly for Wales gives legislative consent to 
the EU (Withdrawal) Bill. It is right that our amendments change clause 11 so that it 
provides greater reassurance on how returning powers in otherwise devolved areas will 
be managed, but also maximises the certainty that we can provide on how our laws will 
operate across the UK.  

I regret that it has not yet been possible to reach agreement with the Scottish 
Government, despite the extensive work by officials and Ministers on all sides. I am 
grateful for those efforts and hope that the Scottish Government may still reconsider 
their position so our governments can work together to provide legal certainty for the 
UK.  

I very much hope that the Committee will recognise that the changes we have made 
respond to the points set out by the Committee in its Interim Report.. 

I am copying this letter to the Chancellor of the Duchy of Lancaster and Minister for the 
Cabinet Office and the Parliamentary Under Secretary of State for Exiting the European 
Union.  

 

 
 
 

 
 

Rt Hon DAVID MUNDELL MP 
SECRETARY OF STATE FOR SCOTLAND 

 
 

 

  



 

 

  



 

 

Annex A 

Clause 11 of the Withdrawal Bill  

 

1. The Government has recognised that clause 11 as drafted did not provide 
sufficient certainty to the devolved administrations on how policy areas in 
otherwise devolved areas returning from the EU would be managed. Over recent 
weeks, we have worked intensively with the Scottish and Welsh governments to 
reconsider clause 11 so that it may strike the right balance between providing 
more reassurance to the devolved administrations, but also continue to provide 
maximum legal certainty on how our laws will operate across the UK after we 
leave the EU.  

 
2. The Government is committed to ensuring that withdrawal from the EU is a 

successful and smooth process for the whole of the UK. The UK devolution 
settlements were designed in a way that did not envisage our withdrawal from 
the EU. That is why all three settlements set out that the devolved 
administrations and legislatures are able to make law in devolved policy areas 
only where that law is compatible with EU law.  This creates common policy 
approaches in certain areas across the UK and without them, individuals and 
businesses would be faced with different rules that could limit or prevent trade. 

 
3. As powers are repatriated from the EU, our guiding principle is that that no new 

barriers to living and doing business within our own union are created when we 
leave the EU and that no decisions currently taken by the devolved 
administrations will be removed. Clause 11 therefore makes clear that the  
current decision making powers of the devolved administrations is maintained as 
a minimum.  
 

4. We have also been  clear that, as a result of our exit from the European Union, 
there will be a significant increase in the decision making powers of the devolved 
administrations and legislatures. This will be a significant change and increase 
from the current system.  

 
5. As the Committee has acknowledged, we are making good progress on the 

frameworks programme that will determine where cross-UK approaches may be 
needed. The UK, Scottish and Welsh Governments agreed at JMC(EN) on 16 
October the principles that will underpin the approach to common frameworks in 
future. The UK Government also published its provisional analysis of where 
frameworks may be required on 9 March 2018. 
 
 
Amendments to clause 11 
 

6. At Committee stage in the House of Lords, we put forward amendments to 
clause 11 that revised the clause to reflect a presumption that returning EU 
powers in otherwise devolved areas would flow to the devolved legislatures. The 
debate in the Lords on our amendments widely endorsed the need for UK 
frameworks to protect the UK internal market, as well as for other reasons, such 
as meeting the UK’s international obligations and managing common resources. 



 

 

We will continue working with the devolved administrations to design and 
implement new common arrangements where they are needed. However, it is 
clear to all three governments that we will need more time to do that 
comprehensively. That is why the EU (Withdrawal) Bill provides a means to 
maintain existing frameworks temporarily whilst we are designing and implement 
those new arrangements.  
 

7. Over Easter, officials from the UK, Scottish and Welsh governments continued to 
work through possible options on clause 11.  
 

8. We have sought to deliver a solution where agreement between all governments 
is the most likely outcome, with an emphasis on early collaborative working. 
However, we also need to provide absolute clarity to people and businesses on 
how the UK internal market will be protected if agreement cannot be reached. 
The debate at Lords Committee emphasised that it is appropriate that the UK 
Government, with the approval of the UK Parliament, can act if there is no 
agreement and there is UK-wide impact.  
 
Terms of Agreement 
 

9. The UK, Welsh and Scottish Governments have jointly worked on amendments 
that were  tabled on 25 April  and a supporting intergovernmental agreement 
published on gov.uk on the same day that sets out a number of commitments. 
The legislative amendments and agreement to work together to deliver a 
comprehensive set of changes to the current approach to clause 11 and will be 
debated in the House of Lords on Wednesday 2 May.  
 

10. The amendments build on the approach set out at Lords Committee stage. 
Clause 11 would essentially be reversed so that decision-making powers 
returning from the EU will pass to the devolved legislatures. Subject to approval 
by the UK Parliament, the UK Government may temporarily “freeze” existing EU 
frameworks, where we are still designing and implementing new common 
arrangements.  It is worth restating that only 24 of the policy areas for Scotland 
may need legislative frameworks - either in whole or in part.  
 

11. Before laying regulations to “freeze” current frameworks, UK ministers would 
seek agreement from the Welsh Government and be under a legal duty to send 
draft regulations to the devolved administrations for approval by the devolved 
legislatures. If that approval is not given, the UK Parliament may nevertheless 
approve them, but in these circumstances the UK Government will be under a 
duty to make a statement explaining why it had decided to proceed without the 
devolved legislature’s consent. UK Ministers would be under a duty also to lay 
any statement from the relevant devolved administration setting out the reasons 
why they consider their legislature has not given consent. This builds on 
suggestions put forward by Peers - that the emphasis should be on reaching 
agreement, but that the UK Parliament must ultimately be able to act where it 
has proven impossible to agree. 

  



 

 

 
 

12. Our amendments also introduce sunset clauses. Any regulations to maintain 
existing frameworks would last for a maximum of five years and the power to 
maintain frameworks temporarily would also expire two years after exit day. This 
directly responds to suggestions made by Peers during the Committee debate 
and by the Welsh Government, which sought assurances in legislation that these 
arrangements will not become a permanent feature of the devolution 
settlements. This delivers our objective of providing certainty to businesses 
whilst also providing sufficient time for us to continue working together to design 
and implement new common approaches. 
 

13. The accompanying intergovernmental agreement is an important document that 
supplements and supports the legislative amendments. It is based on the 
intensive discussions between all three governments and endorsed by the UK 
and Welsh governments. It sets out the non-legislative commitments of both the 
UK Government and devolved administrations, which build on the provisions in 
the Bill. For instance, the UK Government has committed to ensure that clause 
11 regulations will not affect the operation of the Sewel convention and that 
related practices and conventions in relation to future primary legislation, 
including new primary legislation that may give  effect to common frameworks, 
will continue to apply.   
 

14. As it is not constitutionally possible to bind the UK Parliament, the Inter-
Governmental Agreement also, in the interests of fairness, commits the 
UK Government not to act for England where the devolved administrations are 
prevented from doing so by virtue of clause 11 regulations. Similarly, it commits 
the devolved administrations not unreasonably to withhold recommendations of 
consent, while recognising this is ultimately a decision for the devolved 
legislatures.   

 

 


